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Dear readers,
There is something particularly poignant about someone passing ‘before their time’ – 
perhaps more so if they are a celebrity. So, we were particularly saddened by the recent 
passing of radio personality, Mark Pilgrim, who despite a valiant and very public battle 
with illness, succumbed to his medical condition at the tender age of 53. We extend our 
condolences to his family and loved ones.  Mark had time to get his affairs in order, but 
there are some infamous cases of celebrities who left their affairs in a mess and despite 
their wealth, bequeathed an unwelcome legacy of dispute, uncertainty and insecurity. 
A number of celebrities spring to mind.

Introduction from the Appleton 
Non-Executive Chairman

Mark Pilgrim (20 September 1969 – 5 March 2023)
South African radio personality 
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Michael Jackson was just 50 at the time of his 
passing. Jackson's family initially thought he 
didn’t have a Will and headed to court. Eventually, 
courtesy of his lawyers, a Will surfaced, signed seven 
years before the pop star's death. Upon its discovery, 
mom Katherine Jackson withdrew her petition asking 
to be put in charge of her son's estate.

Prince was just 57 at the time of his passing. The 
singer died April 21, 2016, in an elevator in his 
Paisley Park compound, and in the absence of his 
Will, scores of claimants emerged, claiming to be 
his previously unknown wife, child, sibling or distant 
relative. After months of legal drama, the Minnesota 
probate judge overseeing the late Prince's estate 
declared in May 2017that Prince did in fact die 
without a Will, and that his sister, Tyka Nelson, and 
five half-siblings are the heirs to the multiple 
millions of dollars he left behind. 

Younger still, Amy Winehouse died tragically at the 
tender age of 27. The soulful Brit, who died in 2011 
from alcohol poisoning, was thought to have a Will, 
but ultimately did not. 

Winehouse's parents ended up inheriting her fortune, 
with the singer's father, Mitch Winehouse, acting as 

the administrator of her estate. It's notable that 
Winehouse was shown to have a contentious 
relationship with her father. (Mitch Winehouse 
called her documentary "misleading.") Winehouse's 
estate totalled $4.66 million after debts and taxes, 
according to the Associated Press.  Her ex-husband, 
Blake Fielder-Civil, did not receive anything.

I recall the day at Varsity that I heard of reggae 
legend Bob Marley’s death at the age of 36. Here's a 
cautionary tale about estate planning: 30+ years after 
Marley's death, his heirs were still battling the singer's 
estate in court. Marley, who died of cancer in 1981, 
famously left no written Will, and under Jamaican law 
his estate was to be divided among his wife and 11 
children. That meant Marley's wife, Rita, received only 
10 percent of his assets. After years of court battles, 
Rita and Marley's family was rewarded with a decision 
that they were entitled to Marley's name and likeness.

With these salutary tales, we now move onto the key 
topics we cover in this quarter’s Appleton Times. This 
quarter we examine three key areas: South African 
Wills and foreign assets; 2) what falls inside and 
outside of a Will and 3) dealing with crypto-currency 
in your Will and estate.

Finally, and most importantly, despite all the 
frustrating delays we are experiencing with 
institutions arranging from the Masters’ Offices, 
to banks, SARS and Home Affairs, we are working 
constantly to expedite all of our clients’ matters 
and pledge our best service to you at all times. 

Enjoy the read and as 
always, we welcome 
your feedback and 
recommendations 
for future editions.
Yours sincerely

Tim Hughes, Non-Executive Chairman 
BA (Hons), MA, MSt, MSc, PGD, Cert. Dir. (SA) 
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Unless otherwise specified, your Will drafted in South 
Africa covers your worldwide assets, although there 
may be instances where you require a foreign Will 
– also known as an offshore Will or concurrent Will. 
Firstly, when determining whether to draft a foreign 
Will, it is important to give consideration to the type 
of offshore assets you hold and where these assets 
are located. Other considerations include whether 
your foreign assets require probate and whether 
your estate can deal with a delay in the winding-up 
process.

Generally speaking, a foreign Will is almost always 
advisable if you own immovable property overseas. 
Fixed property will need to be transferred according 
to the laws of the land and you will need to ensure 
that all formalities are complied with. Also, some 
countries only recognise a locally drafted Will when 

it comes to disposing of property and your Will 
drafted in South Africa may, therefore, be disregarded. 
If you own shares in an overseas company, it is also 
likely that you will need a foreign Will. For assets 
such as life insurance policies, a foreign Will is 
generally not needed.

Even if you don’t legally require a foreign Will, there 
may be circumstances in which it may be practically 
advantageous to have one. Where a country does not 
recognise a South African Letters of Executorship, for 
instance, they may require local Grant of Probate or 
court authority (similar to our Letters of Executorship) 
before the estate can be wound up, and this can both 
cause delays and cost money. If there is a need for 
probate and you have one worldwide Will, application 
needs to be made to the Master for court sealed cop-
ies of the estate documentation for use offshore. 

As such, the main reason for creating a foreign Will 
is to avoid delay in winding up your estate, and many 
South Africans choose to draft a separate Will for 
their foreign assets to ensure a more efficient 
administration process, especially where the foreign 
country (such as Spain) stipulates a certain time frame 
in which the estate must be wound up. Having a 
separate Will means that your South African estate 
can be wound up simultaneously with your overseas 
assets, and this would naturally be to the benefit of 
your loved ones.

It is important to bear in mind that each country has 
its own set of laws regarding succession and the 
drafting of Wills. Whereas some countries will recog-
nise a Will drafted in South Africa, other countries’ 
legislation may deem a South African-drafted Will to 
be invalid. For example, a foreign Will dealing with 
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More and more South Africans have assets that are situated outside of the country, especially with the rise of emigration and the 
expansion of our global economy. However, many are uncertain whether owning foreign assets gives rise to the need for a foreign Will. 
Estate planning for foreign-owned assets is a legal minefield and it is always best to seek expert advice. Let’s have a closer look at the 
need for a separate Will for foreign assets.

South African Wills and Foreign Assets

Lauren Hean, FPSA®

Managing Director 
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your worldwide assets works well if you have assets 
in the UK because that country, like ours, also enjoys 
the freedom of testation. On the other hand, some 
countries have a system of forced heirship which 
limits the ability of the testator to freely bequeath his 
assets making a worldwide Will impractical.

Forced heirship laws, which vary from country to 
country, are mostly prevalent among civil law jurisdic-
tions, including Mauritius, Switzerland, Spain, France, 
Japan and Portugal, as well as countries operating 
under Shariah law. Essentially, forced heirship is a 
set of rules which restrict the testator’s freedom to 
distribute his estate in order to protect certain heirs, 
such as his spouse, children and/or other close 
relatives. In most countries where this system 
applies, a part of the estate is subject to the laws 
of forced heirship while the balance is left to the 
testator’s discretion.

Generally speaking, therefore, if you own assets in a 
country with forced heirship laws, it is best to have a 
foreign Will drafted for your assets in that jurisdiction. 
Each country’s forced heirship rules are unique, and 
it is always advisable to consult with a local expert in 
that country.

A distinct advantage of drafting a separate Will for 

your foreign assets is that you can ensure that the 
Will fully complies with the laws of the country in 
which your assets are situated and that no complica-
tions arise. Ideally, it is best to seek the expertise of a 
lawyer or estate planner who operates in the country 
where your assets are held as he will have in-depth 
knowledge of the applicable laws and procedures, 
and will be able to draft your Will in the language of 
that country.

Where a foreign language is spoken, bear in mind 
that language and translation barriers could also 
result in delays and additional costs. Having a foreign 
executor appointed in a foreign Will means that your 
local estate can be finalised without delays caused 
by obtaining recognition in a foreign jurisdiction. A 
foreign Will dealing with offshore assets will address 
specific requirements of the relevant jurisdictions and 
legal systems, thereby simplifying the administration 
of the offshore estate.

When setting up concurrent Wills, it is essential to 
make it clear which assets each Will is dealing with. 
So, when setting up your South African Will, you 
need to make sure that the document specifically 
states that it deals with all assets held in the Republic 
of South Africa. Similarly, your foreign Will must be 
specific in terms of which country’s assets it is dealing 

with. For instance, if you own a holiday home in 
Portugal, your Portuguese Will must clearly state 
that it deals only with the assets in Portugal. Both 
Wills must be complementary and aligned with your 
estate planning goals, and it is therefore advisable 
for your local and foreign estate planners to work in 
unison.

Another important point to bear in mind is that most 
Wills include a clause which revokes all previous Wills 
drafted by the testator and, if not worded correctly, 
this could have the unintended effect of your South 
African Will revoking your foreign Will, and vice versa. 
Therefore, when drafting your South African Will, 
be sure that the revocation clause refers only to 
previous Wills made in respect of your South African 
assets – and the same would apply to your foreign 
Will’s revocation clause. When using a foreign 
practitioner to draft your Will, be sure to advise him 
that you have a South African Will dealing with your 
local assets so that he does not inadvertently 
revoke your local Will.

If you are a permanent resident of South Africa, keep 
in mind that your worldwide estate is in general liable 
for estate duty and capital gains tax. Having a 
separate Will for your foreign assets does not do 
away with the requirement to report these assets 

for estate duty purposes. This means that, if your 
property is based in Australia, it will still be taken into 
account when calculating estate duty. Estate duty is 
applicable to the worldwide dutiable property of the 
deceased – with exemptions in respect of bequests 
to a spouse and certain charitable institutions – 
at a rate of 20% on the value of the estate up to 
R30 million, and 25% on estates greater than 
R30 million.

Another important factor to take into account when 
determining whether to draft a foreign Will is that of 
double taxation. If your foreign assets are based in 
a country which does not have a double taxation 
agreement with South Africa, you may end up pay-
ing tax in both countries. Bear in mind that the terms 
of these double taxation agreements are not all the 
same and you will need to check the details of the 
agreement that pertains to the foreign country you 
are invested in.

This article was penned by Advocate Eric Jordaan and 
first appeared in Moneyweb. Its use and reproduction 
are duly acknowledged. 
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Retirement funds
In South Africa, retirement funds governed by the 
Pension Funds Act, including pension, provident, 
preservation and retirement annuity funds, do not 
form part of a deceased estate. Rather, the distribu-
tion of funds held in registered retirement funds is 
regulated by Section 37C of the Pension Funds Act to 
which the trustees of the fund are bound. While you 
may have nominated beneficiaries to your retirement 
fund, the trustees of the fund are not bound to follow 
your wishes, making the distribution of retirement 
fund death benefits somewhat controversial.

The process is also a fairly tedious and lengthy one 
as trustees are granted a period of 12 months from 
the date of death in which to make their determi-
nation, and this delay can cause financial stress for 
the financial dependants of the deceased. While the 
beneficiary nomination made on the fund is used as a 
guide by the trustees, the trustees have the final say 
as to how the benefits are to be distributed, although 
they must ensure the decision is equitable.

When making their decision, the trustees must give 
consideration to the age of the parties involved, their 
relationship with the deceased, and the extent to 

which they were financially dependent on the 
deceased prior to their death. They will also consider 
the financial means of the dependants, and wheth-
er the dependant is employed or has future earning 
potential. If the deceased has a legal duty of support 
towards a dependant, such as towards a minor child 
or surviving spouse, this will be considered by the 
trustees.

In terms of Section 37C, if the deceased has no finan-
cial dependants and his estate is solvent, the trustees 
must pay the nominees in the proportions in which 
they were nominated but only after a period of up to
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What falls inside and outside of your Estate? 
Important considerations in your estate planning

Vannessa Nicholas, 
Head of Estate Administration 

A deceased estate comes into existence when a person dies and leaves property to her/his beneficiaries. Such an estate must be adminis-
tered in terms of his/her Will, if one exists, or in terms of the Intestate Succession Act. When drafting your Will, however, keep in mind that 
certain assets will not be administered as part of your deceased estate and, as such, should not be dealt with in your Will. Let’s have a clos-
er look at what this means and how these assets should be dealt with.
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 12 months has expired – being a legal waiting period 
that is applied to give untraced dependants a chance 
to claim. Where the deceased has no beneficiaries 
nominated and no financial dependants, the retire-
ment funds will be paid directly into the deceased’s 
estate. As the money paid to the estate will be subject 
to the winding-up process, the executor is entitled to 
charge a fee although the money will not attract 
estate duty.

Once the award has been made to the dependants 
and/or beneficiaries of the deceased, they will need 
to make a decision as to how they wish to receive the 
funds. They can choose to make a full cash lump sum 
commutation, although it is important to bear in mind 
that they will be taxed according to the retirement tax 
tables as applicable to the deceased. Another option 
available to them is to purchase a compulsory annuity 
in their name in which case no tax will be paid on the 
benefit, although they will be taxed on the income 
received from the compulsory annuity as per the 
prevailing tax tables. Thirdly, they can choose to take 
a combination of a lump sum cash and purchase a 
compulsory annuity with the balance.

Living annuity
One of the key features of a living annuity is that your 
investment can be left to your nominated beneficiar-
ies and does not form part of your deceased estate. 

The advantage of this is that your beneficiaries have 
almost immediate access to the funds as they are not 
subject to the winding-up process. As such, living 
annuities make attractive estate planning tools where 
you have nominated a beneficiary or beneficiaries to 
the investment. The capital of the living annuity falls 
outside of the deceased estate and will therefore 
not attract estate duty. Unlike the case of retirement 
funds that fall within the ambit of the Pension Funds 
Act, it is not necessary that your beneficiaries be 
financially dependent on you, and you are free to 
nominate whoever you choose.

In the absence of a nominated beneficiary, the 
proceeds of your living annuity will be paid into your 
estate although no estate duty will accrue. However, 
your executor reserves the right to charge fees on 
this capital. Your beneficiaries can choose how they 
wish to receive the fund in your living annuity by 
making a lump sum withdrawal, transferring it to 
another living annuity, or a combination of both. 
However, when making a lump sum withdrawal, it 
is important to bear in mind that the funds will be 
subject to retirement tax tables as applicable to the 
deceased.

Business interests protected by a business 
assurance
If you have a large portion of your accumulated 

wealth invested in your business, a correctly 
structured business assurance policy can be used as a 
very effective estate planning tool. If you own a share 
of a business together with other shareholders, your 
share of the business would form part of your estate 
should you die. However, for a number of reasons, 
this is not always ideal. Firstly, your heirs may have 
no interest in being involved in the business, nor 
have any expertise to take over your position. 
Secondly, your business partners may wish to 
purchase your share of the business and may not 
want your beneficiaries involving themselves in their 
business dealings. Also, your beneficiaries may prefer 
to receive the value for your business interests so that 
they can invest the proceeds to generate an income.

Business assurance is, therefore, an effective way 
of ensuring the succession of your business and 
that your heirs receive full value for your business 
interests, while not unnecessarily increasing estate 
duty. While the proceeds of domestic life policies 
are considered deemed property in a deceased estate, 
the proceeds of correctly structured business 
assurance policies are excluded.

Business assurance involves taking life and/or dis-
ability cover on the life of the shareholders to the 
value of their respective shares. In the event that one 
shareholder dies, the policy will pay the proceeds 

to the surviving shareholders which will allow them 
to purchase the deceased shareholder’s shares. The 
result is that the family of the deceased shareholder 
will receive the full value of the deceased’s business 
interests, while the surviving business owners can 
continue running the business without interference 
from the deceased’s heirs.

In order to have a properly structured business 
assurance policy, there are a number of criteria 
that must be met including the signing of a buy 
and sell agreement. The agreement must set out 
the details of what will happen with a shareholder’s 
business interests in the event of death (or disability, 
if relevant), as well as details of the funding mecha-
nism to be used to purchase such interests. For the 
policy not to be included for estate duty purposes, it 
is important that the policy is taken out by a person 
who is a co-owner of a business, and that the policy 
is specifically to be used to purchase the deceased 
shareholder’s business interests. Also, the policy must 
not be paid for by the insured shareholder.

This article was penned by Advocate Eric Jordaan and 
first appeared in Moneyweb. Its use and reproduction 
are duly acknowledged. 
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1. Create a Will
If you don’t already have an estate plan in place, you 
should create one. You can do this by making a Last 
Will and Testament with your wealth specialist or 
financial advisor. 

In estate planning a Will allows you to decide who 
should receive your assets and possessions after you 
pass away. You can also nominate a guardian for your 
minor children, name a caretaker for your pets, and 
even leave a gift to charity.

2. Name a beneficiary for your crypto assets
If you own crypto assets, you need to choose who 
should inherit them.

As with other assets, like your house or bank account, 
you’ll do this by naming a beneficiary in your Will or 
trust who should receive your crypto after you die. 
This can be a family member, friend, or anyone of 
your choosing. You can even leave your crypto to a 
favourite charity!

If you want to leave your crypto to charity, be aware 
that not every charity is able to accept it yet. Before 
you include your chosen charity in your estate plan, 
you should confirm with them that they accept crypto 
donations. 
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How to include Crypto 
Currenecy in your Estate Plan
To make sure your loved ones can access your crypto assets 
after you pass away, you must include those assets in your 
estate plan. Here’s how:
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3. Appoint a professional executor
You’ve listed your crypto assets in your Will and 
chosen who should get them.  Now you need to 
choose an executor of your Will (such as Appleton). 
An executor is responsible for carrying out the wishes 
in your estate plan.

Cryptocurrency is a complex topic, so it important 
to appoint an executor who is familiar with these 
complexities and execute your wishes efficiently. 

4. Make a list of your crypto assets and how 
to access them
It’s not enough to simply list your crypto assets in 
your estate plan and name a beneficiary for them. You 
also need to document where your crypto assets are 
stored, so your loved ones can find them after you 
pass away.

There are a few different ways you may be storing 
your crypto:
• Online cryptocurrency exchange: An exchange is 
 a website or third party where you can buy and sell 
 cryptocurrencies. Some crypto exchanges will work 
 with your loved ones to transfer your crypto as long 
 as your loved ones can provide a death certificate, 
 probate documents, and other identification after 
 you pass away. Even so, it’s a good idea to record 
 

 information about your crypto exchange accounts, 
 just in case.

• Self-custody wallet: A self-custody wallet is a 
 crypto storage solution that’s under your control. 
 There are two types: hot wallets are connected to 
 the internet, allowing for easy trading. MetaMask 
 and Argent are popular hot wallets. Cold wallets 
 are an offline crypto storage solution that aren’t   
 connected to the internet. They’re physical devices   
 that often look like USB drives. Ledger and Trezor 
 are popular cold wallets.

You should keep a detailed record of the type and 
number of each cryptocurrency you own. For 
example, say you own R50,000 in Ether and R50,000 
in Bitcoin, stored in two different wallets. You need 
to inform your beneficiaries that these assets exist, 
as well as provide the exact location (either your 
wallet or exchange) where they can find those assets. 
Keep this information stored securely with your 
other estate planning documents, like your Will. 

5. Record your crypto keys and keep them in a 
secure place
Crypto “keys” are a string of randomly generated 
numbers and letters that act as the password to your 
crypto wallet.

There are two types of keys:

• A public key, also called a ‘wallet address’ is how 
 you send and receive crypto. Think of it like your 
 bank account number. You share your public key 
 with others to receive transactions.
• A public key is how you access your crypto wallet. 
Think of it like your bank account password. It should 
be kept private.

Your crypto keys are extremely valuable pieces of 
information — anyone who has both your public and 
private keys will have access to your wallet and the 
assets inside it. If you lose or forget your crypto keys, 
there’s no way to recover them. And if you don’t find 
a secure way to document your crypto keys before 
you pass away, it will be impossible for your loved 
ones to access your crypto.

Think carefully before you entrust your crypto keys 
to anyone. This information shouldn’t be included in 
your Will or stored digitally, where it could be hacked 
or stolen. Instead, consider writing your keys on a 
physical piece of paper and storing them in a safe 
deposit box, with a trusted family member, or with 
an attorney. You may even want to engrave your 
recovery phrase on a metal plate, which is more 
durable than paper.  

6. Revisit and update your estate plan regularly
Your circumstances, goals, and relationships will 
change over time. That’s why it’s important to 
regularly review your Will and estate planning 
documents. We recommend reviewing and updating 
your estate plan at least every three years, or time 
you have a big life event (like getting married or 
having a child).

Protect your crypto assets with an estate plan

After you pass away, your beneficiaries can be 
granted access to your bank or investment accounts 
by the centralised authority that manages them. 
The same isn’t true for crypto. 

Because they’re decentralised, crypto assets are 
fundamentally different than most other assets you 
own. The responsibility lies solely with you to list 
where your crypto assets are stored, how to access 
them, and who should receive them. Without careful 
planning, your crypto assets could be lost forever.

This is why it’s important to have an estate plan, and 
to include your crypto assets in it.

For expert advice in your estate planning, please 
contact your wealth specialist or professional 
financial advisor. 
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